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Context
 On March 1, 2019, the 77th and 103rd constitutional amendments were extended to
Jammu and Kashmir (J&K) by a presidential order, with the concurrence of the J&K
Governor.
 They were related to reservations in promotions for Scheduled Castes and Scheduled Tribes
in the State services and special provisions for the advancement of economically weaker
sections.
 The constitutional relationship between J&K and the Indian Union has been the subject of
discussions in recent times.

 As in Article 370,, the provisions of the Indian Constitution do not automatically apply to
J&K.
 To extend constitutional provisions and amendments to the State, a presidential order to
that effect has to be passed.
 This order requires the concurrence of the State government,
government, where the subject matter does
defence, external affairs,
not relate to the subjects specified in the Instrument of Accession ((defence,
and communications).
Governor.
 In absence of the state governement, this concurrence is given by the J&K Governor

 For other cases, only consultation is required.
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Special powers of J & K Governor
 State Emergency or governor's rule can be imposed in J & K in two waysways
1. President's rule as per the Indian Constitution:
Constitution: Under Article 356 of Indian Constitution.
2. Governor's rule as per the State Constitution:
Constitution
•

When the State machinery does not work according to the provisions of the Constitution
of Jammu & Kashmir, then Governor's rule is imposed in the state under the section 92
of J&K Constitution.

•

The only requirement is the President’s consent.

•

It is the only state to have Governor’s rule.

 Power is conferred upon the Governor of Jammu & Kashmir under Article 370 to give his
concurrence for extending the provisions of the Indian Constitution to the State of Jammu &
Kashmir.
 In case of Governor's rule,
rule he assumes legislative powers on behalf of the President.
 In Governor’s rule, lawmaking power, financial power, budgetary sanction, all these powers
are with the Governor.
 During the Governor’s rule the legislative assembly of J&K remains in suspended
animation and if needed the governor can dissolve the legislative assembly.
 So in a suspended animation, the legislative assembly merely exists without
witho any legislative
powers and it is carried out by the governor
governor.
 When the Governor suspends the Assembly or later dissolved it, he derives powers from
the J&K Constitution, not the Indian Constitution
Constitution.

Section 91(1) of the Jammu & Kashmir Constitution
 The Ordinance making power of the J&K Governor.
 “If at any time, except when both Houses of the Legislature are in session, the Governor is
satisfied that circumstances exist which render it necessary for him to take immediate action,
he may promulgate such
uch ordinances as the circumstances appear to him to require.”
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Jammu & Kashmir
 The state shares border with Afghanistan, Pakistan, and China.
 The state of Jammu and Kashmir comprises three administrative divisions: Hindu-dominated
Hindu
Jammu, Muslim-majority
majority Kashmir and the Buddhist Ladakh.
 The residents of Jammu and Kashmir live under a separate set of laws and regulation,
operty, and fundamental rights,
including those related to citizenship, ownership of property,
rights as
compared to other Indians.
 The State of Jammu and Kashmir has its own Constitution apart from Indian constitution.
 Special provisions for Jammu and Kashmir were made after ‘Instrument
‘Instrument of Accession of
Jammu and Kashmir to
o India’
India’ was signed by Pt Nehru and Maharaja Hari Singh on 26 Oct
1947.
 Earlier the state did not have a Governor or Chief Minister.
 It had a Sadre Riyasat (President of the State) and a Prime Minister.
Minister
 Sixth Constitution of J&K Amendment Act, 1965 replaced
replaced the two positions with Chief
Minister and Governor respectively.
 It follows ‘dual citizenship’
citizenship’- Citizenship of Jammu & Kashmir and India.
India
 The residuary power of the state lies with the Legislature of the Jammu and Kashmir and
not the Parliament of India.
India
 Except for defense, foreign affairs finance and communications,, the Parliament needs the
state government’s concurrence for applying all other laws.
 The national emergency declared in the ground of war or external aggression shall have
an automatic
tic extension to the State.
rebellion, shall not have an
 The national emergency proclaimed on the grounds of armed rebellion
automatic extension to Jammu and Kashmir.

 The Governor of the State is to be appointed only after consultation with the Chief Minister
of that State.
 Financial Emergency under Article 360 of Indian constitution cannot be imposed on the
State.
 Directive Principle of Policy and Fundamental duties of the Indian constitution are not
applicable to Jammu and Kashmir.
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 The preventive detention laws
law as mentioned in Article 22 of Indian constitution do not have
an automatic extension to the State.
 The name, boundary or territory of the State of Jammu and Kashmir cannot be changed by
the Parliament without the concurrence of the State Legislature.
Legislature
 Right to property of Indian constitution is not abolished for the State.

President Rule in J&K
 The central government imposed President's rule in Jammu and Kashmir starting from
December 20, 2018, as the Governor's rule expires in the state six months after it was
imposed.
 The President issued a proclamation declaring that the powers of the legislature of the state
shall be exercisable by or under the authority of Parliament.
Parliament
 The President assumed all the functions of the State government and the Governor
through a proclamation under Article 356.
 The President directed that all powers assumed by him would be exercisable by the
Governor as well, “subject to the superintendence, direction, and control of the President”.
 Since the state has a separate Constitution,
Constitution in such cases, six months of Governor's Rule
is compulsory under Article 92 of the Jammu and Kashmir Constitution.
 Article 174(2) (b) of the Indian Constitution vests the power of dissolving the legislative
assembly to the Governor
nor even if that had to be on the advice of the Council of Ministers in
the State.
 Art 92 of J&K Constitution mandates all the legislative powers are with the governor.
 The governor has to dissolve the Legislative Assembly after six months.
months
 The state then directly comes under President's rule for another six months after which
elections have to be held in the state.

What is President's Rule?
 President's Rule is the imposition of Article 356 of the India Constitution on a state which
gets incapable of running the constitutional machinery
 In such times, the state comes under the direct control of the central government of India.
 The President dissolves the state assembly and orders the central govt. appointed Governor to
administer the state.
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When it is implemented?
 President's Rule is implemented under the following circumstances:
 If the state is unable to comply with the constitutional norms.
 If a state is unable to elect a leader as its Chief Minister.
 If the state's elections
ections are postponed for unavoidable reasons

Power of President
 Until 1994, the President had an absolute power to impose Article 356 on any state, which is
going through unrest.
the Constitution, hence,
 In 1994, the Supreme Court directed that the President is not beyond th
he will not enjoy the absolute authority to impose Article 356 at his will.

 The President's role during the imposition will be based on a report prepared by the
affected state's Governor.
Governor
 The President will only exercise those powers
po
that are approved by both the Houses of
Parliament.

Criticism: Dilution of Article 370
 Criticism: The Constitution (Application to Jammu & Kashmir) Amendment Order,
2019 is unconstitutional as the Governor applied it to the State without the aid and
an advice of
the Council of Ministers.
 In this case the Council of Ministers of J&K had already resigned before.
 Although the Supreme Court upheld this type of practices in the Sampat Prakash case (1968).
 It has been criticized as being beyond the scope of Article 370.
 Counter Argument: Article 356(1) (a) empowers the President to step into the shoes of the
Governor of Jammu & Kashmir and exercise his all his powers once President’s Rule has
been invoked under Article 356(1).
 So there was no need to take the advice of state's Council of Ministers.
 Counter argument:: Article 174(2) (b) of the Constitution vests the power of dissolving the
legislative assembly in the Governor even if that had to be on the advice of the Council of
Ministers in the State.
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 But the power to give such advice would automatically, be taken over by the Union
Government when the President assumes governor’s powers by a proclamation under
Article 356(1) of the Constitution.
 A dissolution by the President after the proclamation would be as good as a dissolution by
the Governor of a State whose powers are taken over
over.
 Criticism:: Parliament had to amend the Constitution four times, by means of the 59th, 64th,
67th, and 68th amendments,
ndments, to extend President’s rule imposed in Punjab on May 11, 1987.
 For the State of Jammu and Kashmir, from 1990 to 1996, mere executive orders under
Article 370 imposed President’s rule.
Extension of Article 249 to J&K
 The President can issue an eexecutive order under Article 370 extending Article 249 to J&K .
 Art. 249 “empowers Parliament to legislate even on a matter in the State List on the strength
of Rajya Sabha resolution”.
 Concurrence to this presidential order is given by the Governor. It is also one of the
special powers of J&K Governor.
 Critics argue that Parliament cannot legislate in areas that are in J&K state list because J&K
governor is a central govt. appointee.
 He will do partiality.
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