An Overview on Panchayats
(Extension to Scheduled Areas)
Act (PESA) , Forests Rights Act
(FRA), Schedule 5 & 6 & Related
Issues

Context
• Thirteen years after a historic law was formulated to give forest dwellers legal ownership
of their traditional land, their fate still hangs in the balance.
• A recent Supreme Court verdict, which almost made their eviction imminent, has
brought the focus back on the tedious rights recognition process under the Forest Rights
Act, 2006
• The Supreme Court, hearing a petition filed by wildlife conservationists and former
forest department officials, directed state governments to evict “encroachers” or the
“illegal” forest dwellers.

Context
• Since enactment of the law, 4.22 million applications have been filed for the settlement
of rights. Of this, 1.94 million have been rejected.
• Only 54,591.07 sq km of forest land has been recognised, while the total forest land
under occupation prior to 2005 was 112,000 sq km.
• This is the population petitioners in the apex court have focused on for eviction, as they
have been termed as illegal settlers.
• The recent order was preceded by government inaction, which forest dwellers count as
betrayal.
• Ministry of Tribal Affairs never defended the law or the rights of communities in the
court.
• The state governments, as it emerged, did not bother to take stock of FRA
implementation.

Context
• Legally, the rejection of a claim is not the last thing and the claimant cannot be evicted
solely for that reason.
• In fact, the apex court had passed a similar order on January 29, 2016, in the same case,
asking states to file affidavits detailing the number of claims rejected and why they have
not been evicted within two weeks.
• This order was immediately followed by a clarification by the Union Ministry of Tribal
Affairs (MoTA) — the nodal ministry for the implementation of FRA — on February 5,
2016.
• In this clarification, the ministry had pointed towards the process to be followed after a
claim is rejected and the need to put that data in court along with the data on just the
number of rejected claims.
• If a claim is rejected, the claimant has to be informed about the reasons for the rejection.
Then, the claimant has 90 days to appeal against it.
• “No petition of the aggrieved person shall be disposed of, unless he has been given a
reasonable opportunity to present anything in support of his claim,” the law says.

Context
• Last June itself, the ministry told chief secretaries about problems evicting those whose
FRA claims were rejected.
• MoTA said that state forest authorities moved immediately to evict people whose claims
under FRA are rejected, without waiting for a decision on review under the garb of the
Order of March 2018 from honourable Supreme Court.
• Such an action while depriving aggrieved persons the opportunity to prefer appeal
before SDLC (Sub-Divisional Level Committee) or DLC (District Level Committee)
violates the spirit of FRA, 2006.
• The SC has given states 150 days.
• However, if the process of review is filed and all the provisions of FRA are followed, it
shall take around 240 days for a claim to be finally rejected in totality.

Reasons for Rejection
• In many places like Gujarat and Maharashtra, claims have been rejected due to the lack
of satellite imagery of forests.
• This is despite MoTA’s guidelines of July 27, 2015, regarding geo-referencing for
assessment of potential areas and re-examination of rejected claims under FRA.
• The guideline specifically mentioned that satellite imagery should be used as
supplementary evidence and “claims rejected on the grounds of insufficient evidences or
which prima-facie requires additional examination may be re-examined.”

High rejection of claims in left wing extremism-affected (LWE) areas
• MoTA has pointed towards the high rate of rejection of claims.
• “There is a need to have a re-look into the cases of doubtful rejections so that any
rightful claim does not get denied,” it says.
• They also raise concern about the high rejection rate of the claims of the Other
Traditional Forest Dwellers (those who are not Schedule Tribes) in left wing
extremism-affected (LWE) areas, due to the wrong interpretation of FRA’s provisions.

Who is an encroacher?
• While on one hand, this is a narrow definition of who is or is not an encroacher.
• The understanding of “encroachment” is that those forest dwellers whose claims under
the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest
Rights) Act (FRA), 2006, have been rejected are encroachers.
• More importantly, what is lacking here is the question of provisions of FRA which give
the claimants the right to appeal against the rejection of their claims.

Who is an encroacher?
• The FRA is a law meant for recognizing pre-existing forest rights only and, thus, not a
land grant or land distribution act.
• Only those people in actual occupation of forestland as on 13th December 2005 are
eligible as per law.
• Further, people belonging to Other Traditional Forest Dwellers (OTFD) category, who
form the bulk of the claims, have to establish a continuous 75-year occupation for
eligibility.

Some Data
• After the enactment of the FRA in 2006, as per the September 2018 statement of the
Ministry of Tribal Affairs (MoTA), a total of 42 lakh claims over forestlands including
within National Parks and Sanctuaries were filed by tribal people and ‘Other Traditional
Forest Dwellers’ (OTFD).
• An analysis of the said official data reveals that a total of 18,89,835 titles have been
granted and a massive 72,23,132 ha or 72,000 sq km of public forest land (almost the
size of Assam State) have been granted and converted to individual and community
ownership in bits and pieces across the country.

Demerits of Granting Rights
• Apart from loss of forests, granting such wide-ranging rights in scattered parcels of
forestland is breaking up of large forest blocks into smaller pieces.
• Fragmentation has been scientifically established as the most serious threat to longterm conservation of forests and biodiversity.
• Several independent agencies including the Saxena Committee appointed by MoTA
itself, The Energy and Resources Institute (TERI) and Bhaskaracharya Institute of Space
Applications for Gujarat Government have already documented fresh clearing of forest
land after the 2005 cut-off date by satellite imagery analysis.
• Satellite imagery evidence of forest encroachment / loss has been considered by the
CAG as well and accepted by the Supreme Court and High Courts in many other cases.

What is the ‘Critical Wildlife Habitats’ clause?
• In order to protect National Parks and Sanctuaries, which are sensitive habitats of highly
endangered wildlife, and which occupy just less than 5 % of India’s landscape, one
special clause was included in the FRA.
• This provides for notification of National Parks and Sanctuaries as Critical Wildlife
Habitats from where people can be resettled.
• Shockingly, even though over 72 lakh ha of forestland has been granted under the FRA
since 2008, not one hectare of Critical Wildlife Habitat has been notified as yet.

What is Forest Rights Act?
• The act was passed in December 2006.
• It deals with the rights of forest-dwelling communities over land and other resources.
• The Act grants legal recognition to the rights of traditional forest dwelling communities,
partially correcting the injustice caused by the forest laws.

Rights under the Act
• Title rights – Ownership to land that is being farmed by tribals or forest dwellers subject
to a maximum of 4 hectares; ownership is only for land that is actually being cultivated
by the concerned family, meaning that no new lands are granted.
• Use rights – to minor forest produce (also including ownership), to grazing areas, to
pastoralist routes, etc.
• Relief and development rights – to rehabilitation in case of illegal eviction or forced
displacement; and to basic amenities, subject to restrictions for forest protection.
• Forest management rights – to protect forests and wildlife.

Eligibility
• Eligibility to get rights under the Act is confined to those who “primarily reside in
forests” and who depend on forests and forest land for a livelihood.
• Further, either the claimant must be a member of the Scheduled Tribes scheduled
in that area or must have been residing in the forest for 75 years.

Process of recognition of rights
• The Act provides that the gram sabha, or village assembly, will initially pass a
resolution recommending whose rights to which resources should be recognised.
• This resolution is then screened and approved at the level of the sub-division (or
taluka) and subsequently at the district level.
• The screening committees consist of three government officials (Forest, Revenue and
Tribal Welfare departments) and three elected members of the local body at that level.
• These committees also hear appeals.

What is the Compensatory Afforestation Fund (CAF)?
• The CAF is a nationally constituted authority that presides over a corpus of ₹66,000
crore.
• This is money paid by developers who have razed forest land for their construction
projects, and the idea is that such land destroyed needs to be made good by regenerating
forest elsewhere on non-forest land.
• The amount to be paid depends on the economic value of the goods and services that the
razed forest would have provided.
• These include timber, bamboo, firewood, carbon sequestration, soil conservation, water
recharge, and seed dispersal.
• Industrialists pay this money and this is eventually transferred to the States concerned to
carry out afforestation.

What is the Compensatory Afforestation Fund (CAF)?
• Until now, a Compensatory Afforestation Fund Management and Planning Authority was
in charge of the funds.
• However a new Act, the CAF Act 2016, that came into being after over a decade since it
was devised, now establishes an independent authority to execute the fund.
• However, it was not until August that the rules governing the management of the fund
were finalised. And this has stoked controversy.

What was the controversy?
• The CAF Bill was finally passed, in 2016.
• But the provisions of the Bill vesting greater powers in the forest bureaucracy than on
resident tribal people; the possible violation of tribal rights, and gram panchayats
not having the final say in deciding what kind of forests could be grown are
controversial.
• Doubts have been raised on whether it would lead to an ecologically sustainable
replenishing of forests, and whether tribal people would be persecuted by officialdom
under the garb of regenerating forests.

What are the concerns?
• It is alleged that CAF Rules “undermined” several aspects of the Forest Rights Act
(FRA) and the Panchayats (Extension to Scheduled Areas) Act (PESA).
• In the current form, they significantly reduced the authority of the gram sabhas in having
a say in their local compensatory afforestation projects and reduced them to the role of
“consultants”.
• Much power instead was vested with the State-level forest bureaucracy.
• The gram sabhas were put on the same footing as panchayats; consequently there
would be great control exerted by the State authorities in the disbursal of the fund.
• The provisions laid out in the rules limit compliance with the FRA only to those areas
where rights holders have been formally recognised.

What does the government say?
• The government has said there was ample time for objections — after the rules were
framed — to be recorded.
• Moreover, there was no undermining of the FRA and the heads of the bodies, who had
the authority to decide on CAF projects, were all members of the community.

PESA and its challenges

Panchayati Extension to Scheduled Areas
• Panchayati Extension to Scheduled Areas was envisioned to enable local selfgovernance in various tribal scheduled areas.
• However, this act faces many challenges both at institutional and ground level.
• State’s Reluctance to Implement and Adopt PESA: While all 9 states have notified
the act, there are ambiguities in their own rules framed about it. This is hindering its
quick adoption in their scheduled areas.
• Power struggle between tribal communities and bureaucracy
• Transfer of fund, functions and functionaries to the lower level government has not taken
place after devolving statutory powers to the Gram Sabha and Panchayats.
• Clear rules have not been laid out with respect to management of minor forest products
and land, thereby making it more ambiguous to implement PESA. This is impacting
traditional and environmental rights of tribals.
• Tribals in these areas already have settled customs to address their governance problems.
In some cases, they are not very open to adopting a new panchayati system.
• Financial autonomy is merely on paper and Governor’s mandatory report are not
prepared.

Process of recognition of rights
• The Forest Rights Act (2006) and the Panchayats (Extension to Scheduled Areas) Act
(1996) have established a framework for local self-governance in demarcated (or
“scheduled”) areas, yet their full implementation is fraught with many challenges.
• Indigenous tribes constitute about 8% of India’s population and Forest Rights Act and
PESA both go a long way in ensuring constitutional protection and empowering these
people.
• Virginius Xaxa committee has painted a bleak picture of the status of tribals.

THE PROVISIONS OF THE PANCHAYATS (EXTENSION TO THE
SCHEDULED AREAS) ACT, (PESA) 1996
• This Act may be called the Provisions of the Panchayats (Extension to the Scheduled
Areas) Act, 1996
• In this Act, unless the context otherwise requires, “Scheduled Areas” means the
Scheduled Areas as referred to in Clause (1) of Article 244 of the Constitution.
• The provision of Part IX of the Constitution relating to Panchayats have been extended
to the Scheduled Areas subject to such exceptions provided in section 4.

Exceptions and modifications to part IX of The Constitution
Notwithstanding anything contained under Part IX of the Constitution, the Legislature of a
State shall not make any law under that Part which is inconsistent with any of the
following features, namely:(a) a State legislation on the Panchayats that may be made shall be in consonance with the
customary law, social and religious practices and traditional management practices of
community resources;
(b) a village shall ordinarily consist of a habitation or a group of habitations or a hamlet or
a group of hamlets comprising a community and managing its affairs in accordance with
traditions and customs;
(c) every village shall have a Gram Sabha consisting of persons whose names are included
in the electoral rolls for the Panchayat at the village level;
(d) every Gram Sabha shall be competent to safeguard and preserve the traditions and
customs of the people, their cultural identity, community resources and the customary
mode of dispute resolution;

Exceptions and modifications to part IX of The Constitution
Every Gram Sabha shall• approve of the plans, programmes and projects for social and economic development
taken up for implementation by the Panchayat at the village level.
• be responsible for the identification or selection of persons as beneficiaries under the
poverty alleviation and other programmes;
• every Panchayat at the village level shall be required to obtain from the Gram Sabha a
certification of utilisation of funds by that Panchayat for the plans, programmes and
projects referred to in clause
• the reservation of seats in the Scheduled Areas at every Panchayat shall be in proportion
to the population of the communities in that Panchayat for whom reservation is sought to
be given under Part IX of the Constitution;
• Provided that the reservation for the Scheduled Tribes shall not be less than one-half
of the total number of seats
• Provided further that all seats of Chairpersons of Panchayats at all levels shall be
reserved for the Scheduled Tribes

Exceptions and modifications to part IX of The Constitution
The State Government may nominate persons belonging to such Scheduled Tribes as have
no representation in the Panchayat at the intermediate level or the Panchayat at the district
level: Provided that such nomination shall not exceed one-tenth of the total members to be
elected in that Panchayat;
(i) the Gram Sabha or the Panchayats at the appropriate level shall be consulted before
making the acquisition of land in the Scheduled Areas for development projects and
before re-setling or rehabilitating persons affected by such projects in the Scheduled
Areas;
(ii) the actual planning and implementation of the projects in the Scheduled Areas shall be
coordinated at the State level;

Exceptions and modifications to part IX of The Constitution
(iii) planning and management of minor water bodies in the Scheduled Areas shall be
entrusted to Panchayats at the appropriate level;
(IV) the recommendations of the Gram Sabha or the Panchayats at the appropriate level
shall be made mandatory prior to grant of prospecting licence or mining lease for minor
minerals in the Scheduled Areas;
(V) the prior recommendation of the Gram Sabha or the Panchayats at the appropriate
level shall be made mandatory for grant of concession for the exploitation of minor
minerals by auction

Exceptions and modifications to part IX of The Constitution
While endowing Panchayats in the Scheduled Areas with such powers and authority as
may be necessary to enable them to function as institutions of self-government, a State
Legislature shall ensure that the Panchayats at the appropriate level and the Gram Sabha
are endowed specifically with
(i) the power to enforce prohibition or to regulate or restrict the sale and consumption of
any intoxicant;
(ii) the ownership of minor forest produce;
(iii) the power to prevent alienation of land in the Scheduled Areas
and to take appropriate action to restore any unlawfully alienated land of a Scheduled
Tribe;
(iv) the power to manage village markets by whatever name called;

What are Schedule Tribes?
• While tribes have a distinct culture and history, they also share commonalities with other
marginalised sections of Indian society, such as the lack of adequate political
representation, economic deprivation and cultural discrimination.
• A majority of the Scheduled Tribe population is concentrated in the eastern, central and
western belt covering the nine States of Odisha, Madhya Pradesh, Chhattisgarh,
Jharkhand, Maharashtra, Gujarat, Rajasthan, Andhra Pradesh and West Bengal.
• About 12 per cent inhabit the North-eastern region, about five per cent in the Southern
region and about three per cent in the Northern States.

Defining Schedule Tribes & various committees
• Parliament and state legislatures are also empowered to create tribal autonomous regions
out of ambit of 5th & 6th Schedules.
• For example – Leh Autonomous Hill Development Council, Kargil Autonomous Hill
Development Council, Darjeeling Gorkha Hill Council.
• As per Census-1931, Schedule tribes are termed as "backward tribes” living in the
"Excluded" and "Partially Excluded" areas.
• The Government of India Act of 1935 called for the first time for representatives of
"backward tribes" in provincial assemblies.
• The Constitution does not define the criteria for recognition of Scheduled Tribes and
hence the definition contained in 1931 Census was used in initial years after
independence.

Defining Schedule Tribes & various committees
• However, Article 366(25) of the Constitution only provides process to define Scheduled
Tribes: “Scheduled Tribes means such tribes or tribal communities or parts of or groups
within such tribes or tribal communities as are deemed under Article 342 to be
Scheduled Tribes for the purposes of this Constitution.”
• The first Backward Classes Commission (Kaka Kalelkar Commission, 1953)
appointed by the President of India under Article 340, defined Scheduled Tribes as
“They lead a separate exclusive existence and are not fully assimilated in the main body
of the people. They may belong to any religion.”

Defining Schedule Tribes & various committees
• Elwin Committee (1959) was constituted to examine the functioning of Multi-Purpose
Development Blocks, the basic administrative unit for all tribal development
programmes.
• U.N. Dhebar Commission, constituted in 1960 to address the overall situation of tribal
groups, including the issue of land alienation in tribal areas.
• The Lokur Committee (1965) was set up to look into criteria for defining Schedule
Tribes. The Committee recommended five criteria for identification, namely, primitive
traits, distinct culture, geographical isolation, shyness of contact with the
community at large, and backwardness.
• The Shilu Ao committee, 1966, like the Elwin committee, addressed the issue of tribal
development and welfare.

Defining Schedule Tribes & various committees
• Tribal Sub-Plan approach of the government emerged on the recommendations of
several committees constituted during 1970s.
• The Bhuria Committee (1991) recommendations paved the way for the enactment
of the PESA Act, 1996.
• Bhuria Commission (2002-2004) focused on a wide range of issues from the Fifth
Schedule to tribal land and forests, health and education, the working of Panchayats and
the status of tribal women.
• Bandopadhyay Committee (2006) looked at development and governance in Left-Wing
Extremist areas.
• Mungekar Committee (2005) examined issues of administration and governance.
• The issues that the above mentioned Committees have dealt with fall broadly into two
categories: development and protection. And yet, on both these issues, the outcome for
tribal communities has been mixed.

Xaxa Committee on Tribal Communities of India

Xaxa Committee on Tribal Communities of India
• The Prime Minister’s Office constituted a High-Level Committee (HLC) in 2013, under
chairmanship of Prof. Virginius Xaxa.
• The Committee was mandated to examine the socio-economic, educational and health
status of tribal communities and recommend appropriate interventional measures to
improve the same.
• It submitted report in May, 2014.

Study & Analysis
• The five critical issues: (1) livelihood and employment, (2) education, (3) health, (4)
involuntary displacement and migration, (5) and legal and constitutional matters
have been studied by Xaxa Committee.
• Substantial resources have been allocated specifically for tribes in all these spheres, and
special programmes and schemes have also been formulated to address problems on
these fronts, beginning from the first phase of India’s planned development.
• And yet the status of tribes in these spheres continues to be one of the critical gaps in
India’s road to development.
• This also raises the question of institutions and systems for delivery of public goods and
services.

Study & Analysis
• Massive development displacement: As a part of the faulty nation-building process,
tribal areas have witnessed the large-scale development of industry, mining,
infrastructure projects such as roads and railways, hydraulic projects such as dams and
irrigation.
• These have been followed by processes of urbanization as well.
• It has been often loss of livelihood, massive displacement and involuntary migration of
tribes.

Study & Analysis
• Another important issue analysed by the Committee is the working of legislations.
• The Provisions of Panchayats (Extension to Scheduled Areas) Act (PESA), 1996 and
The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest
Rights) Act (FRA), 2006, enacted to redress the historical injustice to tribal and forest
communities, have been significant initiatives that have changed their legal status.
• However, policies and practices have been slow to absorb the changed circumstances
recognised in the law.
• These legislations and their violations have been examined for future amendment.
• Subjects such as land acquisition, food security, detention and imprisonment, the status
of Particularly Vulnerable Tribal Groups (PVTGs) and De-notified Tribes, have also
been highlighted.

Other observations
• In one of the discourses, the overall condition of tribal people, including their poverty, is
attributed to their social and geographical isolation.
• Verrier Elwin attributed their deplorable and impoverished condition to their contact
with the outside world, which had led to indebtedness and loss of control over their land
and forests.
• Integration and Development: The nationalist leadership recognized both of these
dimensions (social and geographical isolation) and addressed them.
• The provisions enshrined for Scheduled Tribes in the Indian Constitution are a testimony
to this dual approach.
• It provides for development as well as for safeguarding and protection of their interests.

Other observations
• However, what the State is actually pursuing for tribals is assimilation rather than
integration, contrary to what is claimed (development as well as for safeguarding and
protection of their interests).
• A policy of integration would provide space for protections and safeguards for their
distinct identity, as enshrined in the Constitution.
• There is also argument for inadequate resource allocation for tribal development.
• Poor implementation of programmes is offered as another explanation for the issue of
lack of social development among tribes.

Other observations
• Another arguments regarding poor development of the tribal populations is built around
the issue of the traditional socio-cultural aspects of tribal life.
• For example, education in the regional language is usually familiar to the general
population, including the Scheduled Castes, but this is not the case in the tribal context.
• Thus, there is a need to re-orient development in tune with the tribal culture and to adopt
a more humane approach to tribal development.

Other observations
• Beyond the concerns of inadequate resource allocation, ineffective implementation or
tribal traditions, there is needed to engage with the larger question of national and
regional development.
• The appropriation of tribal land and forests began during colonial rule and has continued
to the present. Since tribal-inhabited regions are rich in mineral, forest and water
resources, large-scale development projects invariably came to be located in tribal areas.
• States of Jharkhand and Odisha, which have considerable natural resources, but also the
highest percentages of tribal people living below the poverty line.

Other observations
• In 2004–05, the proportion of tribal people living below poverty line stood at 54.2 per
cent in Jharkhand while the percentage was as high as 75.6 per cent in Odisha in the
same year.
• Overcoming tribal ‘isolation’ through large-scale mining, industrial and infrastructure
projects, as these States have witnessed, has clearly not resolved the problem of poor
development indicators. Rather, these have led to further impoverishment and
vulnerability.
• The model of development imposed on tribals has been questioned. Massive push to this
development agenda with economic liberalisation and the entry of private corporations
into tribal areas, has been met with considerable resistance by tribal communities.

Other observations
• Laws and rules that provide protection to tribes are being routinely manipulated and
subverted to accommodate corporate interests.
• Violence: Tribal protests are being met with violence by the State’s paramilitary forces
and the private security staff of corporations involved.
• These dismal situations have paved the way for Left-Wing Extremism (LWE) in tribal
areas.

Left-Wing Extremism (LWE)
üOf the nine States considered to be seriously affected by LWE, six are States with
Scheduled districts.
üAmong the 83 LWE-affected districts, 42 districts have Scheduled Areas.
These regions are marked by the following features:’
• Serious neglect and deprivation, widespread poverty and poor health and educational
status;
• Exploitation and oppression by traders and money lenders, on the one hand, and absence
of an effective and sensitive civil administration, on the other;
• Large-scale displacement of tribal people for development projects;
• Occurrence of all of the above despite the special Constitutional and legal provisions for
the tribal people (in the form of the Fifth Schedule, laws to prevent alienation of tribal
land and restoration of alienated lands, and in recent years, progressive legislations, such
as PESA, 1996 and FRA, 2006).

3 Perspectives through which LWE in the region is viewed
• The first view sees it primarily as a national security problem to be addressed militarily.
• This approach will result in the further alienation of tribal communities, widen the trust
deficit between the State and the people, and strengthen the Maoists.
• The second perspective notes the overlap between Maoist strongholds and tribal areas
with dismal development indices and views more development as the only solution.
• The third, a combination of the above two, combines a military approach to secure the
area with a focus on establishment of better public infrastructure.

3 Perspectives through which LWE in the region is viewed
• However, there should be a fourth perspective based on the explicit recognition that
there has been subversion of the law by both government and corporations in order to
appropriate tribal resources, and that this situation needs to be rectified.
• It acknowledges that State failures and the trust deficit have facilitated the entry of the
Maoists into these areas and helped them gain some support among the people,
particularly Dalits and adivasis.
• Any solution, therefore, should begin with confidence-building measures through the
redress of past wrongs and the guarantee of justice.

Socio-Economic parameters
The Committee formulated thematic sections based on various socio-economic
parameters:
1.
2.
3.
4.
5.
6.
7.
8.

Geographical and Demographic Profile
Tribes: Legal and Administrative Framework
Livelihoods and Employment Status
Education
Health
Land Alienation, Displacement and Enforced Migration
Legal and Constitutional Issues
Delivery of Public Goods and Services

Geographical and Demographic Profile
• Census of 2011: Total population of Scheduled Tribes is 10,42,81,034 persons,
constituting 8.6 per cent of the population of India.
• Draft National Tribal Policy, 2006 records 698 Scheduled Tribes in India. As per the
Census of India 2011, the number of individual groups notified as Scheduled Tribes is
705.
• The five broad regional groupings of tribes: Himalayan Region (a) North-eastern
Himalayan region, (b) Central Himalayan region, and (c) North-Western Himalayan
region), Middle Region (Bihar, Jharkhand, West Bengal, Odisha, Madhya Pradesh, and
Chhattisgarh where more than 55 per cent tribal people of India live), Western Region
(Rajasthan, Gujarat, Maharashtra, Goa, Dadra and Nagar Haveli), Southern region
(Andhra Pradesh, Tamil Nadu, Karnataka and Kerala), Island Region (Andaman and
Nicobar in the Bay of Bengal and Lakshadweep in the Arabian Sea).
• The Islands are administered as a Union Territory under the Central Government and are
home to some of the smallest tribes such as the Great Andamanese, Onge, Jarawa and
the Sentinelese.

Language
• Indo-European-only a little over one per cent of tribal population speak languages of this
family, the Bhil and Halbi tribes being the two main groups among them.
• Dravidian family languages are spoken by tribes such as the Gond, Khond, Koya, Oraon,
and Toda.
• Tibeto-Burman languages are spoken by the tribes of the Himalayas and Northeast India.
• Austro-Asiatic family of languages is spoken only by tribals in the country like the
Santhal, Munda, and Ho.

Particularly Vulnerable Tribal Groups (PVTGs)
• PVTG (earlier: Primitive tribal group) is a government of India classification created
with the purpose of enabling improvement in the conditions of certain communities with
particularly low development indices.
• This was created based on the Dhebar Commission report (1960, it stated that within
Scheduled Tribes there existed an inequality in the rate of development.)
• The features of such a group include a pre-agricultural system of existence, which
practices hunting and gathering, zero or negative population growth, extremely low
level of literacy in comparison with other tribal groups.
• PVTGs with population of less than a 1000 persons are: Birjia (Bihar), Sentinelese,
Great Andamanese, Onge,Birhor (Madhya Pradesh), Asur (Bihar), Mankidias (Odisha),
Jarawa, Cholanaicken (Kerala), Shompen,Birhor (Bihar), Savar (Bihar), Raji
(Uttarakhand), Sauria Paharia (Bihar), Birhor (Odisha), Korwa (Bihar), Todas (Tamil
Nadu), Kota (Tamil Nadu), Raji (Uttar Pradesh).

Conflicts affecting tribal populations
• Armed conflict between the Communist Party of India (Maoist) and the Indian state,
which is ongoing in parts of the states of Maharashtra, Andhra Pradesh, Madhya
Pradesh, Chhattisgarh, Jharkhand, Bihar, Odisha and West Bengal, among others.
• The conflict has only escalated in recent years, particularly in central India, following
the initiation by the state of a counter-insurgency operation known as the Salwa Judum
in Chhattisgarh which has been responsible for rapes, murders, arson, looting and
intimidation in the name of defeating the Maoists.
• Armed Forces (Special Powers) Act, 1958 is in operation in the states of Manipur,
Assam and Nagaland as well as parts of Tripura and Arunachal Pradesh.
• This Act gives considerable powers to the armed forces to arrest and search without
warrant as well as shoot to kill on mere suspicion, once an area has been declared as
'disturbed'.

Livelihoods and Employment Status
• Traditionally, the tribes in India pursued an economy, which was closer to nature, and
used indigenous technology. This is reflected in their dependence on forests and other
natural resources available in their habitat.
• While some tribal communities have adopted a way of life, similar to the neighbouring
non-tribal communities
• In the pre-independence period, tribes from Jharkhand, Odisha and Chhattisgarh, such as
the Munda, the Oraon, the Santhal and others had migrated to the sprawling tea gardens
of Assam as indentured labour.
• In post- independence era, they are not included in the list of Scheduled Tribes in Assam.

Health
• Sex Ratio: The tribal population has shown favourable sex ratio 990 females per 1000 males as
compared to 938 as general in the country (Census of India, 2011). Fertility: As per NFHS 3
(2005-06), the estimated Total Fertility Rate (TFR) among the Scheduled Tribe population was
around 3.1 against estimate of 2.4 for the rest of the population.
• Disease Patterns: The Indian Council of Medical Research (ICMR), through its various national
institutes and centers, collects data on some diseases in certain states and among some tribes.
• Malnutrition – Low birth weight, under-nutrition of children, lower body size of adults,
anaemia, iron and vitamin A and B deficiency.
• Maternal and child health problems – higher IMR, U5MR, neonatal mortality, acute
respiratory infections, and diarrhea.
• Communicable diseases – malaria, filaria, tuberculosis, leprosy, skin infections, sexually
transmitted diseases, HIV, typhoid, cholera, diarrheal diseases, hepatitis, and viral fevers.
• Non-communicable illnesses – hypertension, stroke, diabetes, and cancers.
• Hereditary diseases such as the Hemoglobinopathies (Sickle Cell) and G-6 PD deficiency.
• Mental health problems – especially in the areas affected by conflicts.

Recommendations
• Committee suggests making use of three types of existing institutional mechanisms to
improve the programs.
• Tribal Health Assembly: From the Gram Sabhas at village level, upto the national level,
Tribal Health Assemblies should be annually organized in which the people (at the level
of village) or their representatives (at the higher levels) participate.
• Tribal Health Councils: These should be constituted by including elected
representatives, NGOs, experts and government officers for the purpose of planning and
monitoring of programs.
• Such councils should be constituted at the block or ITDP level, district, state and
national level.
• These should be empowered to shape the health plans and monitor implementation.
• These sub-committees of Panchayat level, district level and Zilla Parishad could function
as Tribal Health Councils.
• Tribes Advisory Councils at the state level: These Councils should approve the health
plans prepared by the Tribal Health Councils, and to review the performance of
implementation.

Land Alienation, Displacement and Enforced Migration
The ways in which tribal land alienation take place:
1. Schedule V of the Constitution lays down provisions for protection of land, and
welfare and advancement of Scheduled Tribes.
2. Sixth Schedule of the Constitution: Autonomous Districts and Autonomous Regions
have powers to make laws relating to land, for the management of any forest not being
a reserved forest, the inheritance of property.
3. Forest rights of tribal people were discontinued as Reserved Forests and Protected
Forests were ‘brought outside the scope of legal rights settlement’.
4. The Wild Life Protection Act, 1972, the Forest Conservation Act, 1980, the Tree
Prevention Act and the Forest Policy, 1988, also affected tribal people.
5. 'The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013’ comprehensive resettlement has been legally mandated
and people affected by the Project have been included.
6. But till this new law came into being, much harm had been caused by the misuse of the
concept of ‘eminent domain’.

Recommendations
• Serious effort is required by the State to minimize displacement. There should be a
rights- based approach to comprehensive rehabilitation.
• The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013, is progressive in the sense.
• However, the definition of 'public purpose' in the new law is very wide and will only
lead to greater acquisition and displacement in Scheduled Areas.
• Public-Private Partnership mode of acquiring land is simply a backdoor method of
alienating land.
• There is plenty of unutilized tribal land available with Central/State/PSUs, and
Central/State Governments which is not being used for the purpose for which it was
acquired.

Legal and Constitutional Issues
• Forest Rights Act 2006, The Indian Forest Act, 1927 and its predecessor Act of 1878
vested control over the forest resources in the state.
• Forest area covers 23 percent of land mass and over the years, forest communities have
been treated as encroachers and their activities in forest areas as ‘forest offences’.
• The enactment of the FRA has been a very important move in taking away the burden of
illegality from the shoulders of tribals, and forest dwelling and dependent communities.
• The FRA stipulates that forest-dwelling Scheduled Tribes and Other Traditional Forest
Dwellers (OTFDs) are not to be evicted or removed from forest land under their
occupation till the process of recognition and verification of their rights is complete.
• Forest Rights Committee (FRC) at the grassroots level found that this provision of the
Act has been violated.

Panchayats (Extension to Scheduled Areas) Act 1996
• Gram Sabhas consultations have to be merely ‘considered’ by government officials when
deciding land acquisition proposals
• Forged and manipulated Gram Sabha resolutions, lack of consent before land acquisition
and other grave issues still persist in the implementation of the PESA.

Use of criminal law in tribal areas
• Land acquisition, displacement and the commencement of project work without settling
issues that arise in the context of the project have given rise to various forms of protest
and resistance.
• Local people complained that when they raised their voices against a project proposal
that was brought to them, they invariably found themselves charged with criminal cases.

Salwa Judum
• Salwa Judum, translated variously as peace march, or as purification hunt, was a
government initiative in Bastar region.
• It was set up in 2005, to counter the naxalites presence in the area.
• Its mainstay was the SPOs (Special Police Officers) who were local tribal youth, some as
young as 16 years, who were recruited, paid a stipend, armed and handed the task of
fighting the naxalites.
• What resulted was a civil strife which displaced whole villages, rapes, excesses of
power, murders and the burning of houses.

Niyamgiri experience
• Niyamgiri hills are inhabited by the Dongria Khond, a Particularly Vulnerable Tribal
Group.
• The Dongria Khonds opposed the mining of bauxite by Vedanta Aluminium Ltd., the
Supreme Court directed, on 18th April, 2013, that the Gram Sabha needed to consider
the rights that were being affected by the proposed mining.
• The proposed mining was unequivocally rejected by all Gram Sabhas.

Matters of migration and exploitative labour recommendations
• There has been a significant increase in urban tribal population, during 2001-11, which is
a pointer to their ‘push’ migration resulting in exploitation as bonded labour.
• There is an urgent need for extending the pattern of the Sixth Schedule in the form of
Autonomous Councils in the Fifth Schedule areas as has been provided for in the
Provisions of Panchayat (Extension to Scheduled Areas) Act, 1996.
• The past twenty years have been dramatic in the changes in the economy in terms of
liberalisation & privatisation, and in the effect that economic policy has had on tribal
communities. PESA Act, 1996 and the Forest Rights Act, 2006, have been enacted which
recognize autonomy and rights of tribal communities.
• The implementation of these laws is, however, reluctant. There is needed to strengthen
the institutional system to support the process of implementation, including
strengthening of the Gram Sabhas.
• Given the close relationship between forests, forest produce and women’s lives,
representation of women in Gram Sabha as per FRA Act must be implemented.

Fifth and Sixth schedules of Indian constitution
• Areas where Schedule Tribes are numerically dominant, two distinct administrative
arrangements have been provided for them in the Constitution in the form of the
Fifth and Sixth Schedules.
• Normative legislative-executive and judicial authority for States and Union Territories in
India are provided for in Parts 11-12 and Chapter 5 of Part 6 respectively.

5th Schedule
• Fifth Schedule contains provisions relating to the administration of Scheduled Areas.
• Areas can be designated Scheduled Areas on the order of the President.
• Part B of the Fifth Schedule provides for the creation of a Tribes Advisory Council
(TAC) in each State having Scheduled Areas. The duty of the TAC is to advise on
matters pertaining to the “welfare and advancement” of the Scheduled Tribes “as may be
referred to them by the Governor”.
Shortcomings of TAC:
• The TACs can only discuss and make recommendations on those issues which are
referred to it by the Governor.
• It functions only in an advisory capacity and has no power of implementation.
• The Councils are not accountable to the tribal population given that they are appointed
by the Governor or the State Government.
• Fifth Schedule accorded far greater autonomy to tribal areas, but Tribes Advisory
Council remained a mere consultancy body rather than an autonomous decision-making
body.

5th Schedule
• Unlike the Sixth Schedule wherein Autonomous District Councils have been given
significant legislative, judicial and executive powers on several important matters, the
Fifth Schedule places the governance of tribal areas in ‘mainland’ India largely in
the hands of the Governor.
• It is the State Governments rather than the Governor which have framed the rules
regarding TAC functioning which has led to the near complete usurpation of these bodies
by the political parties in power.
• Governor’s reports is not covering issues of displacement and rehabilitation, law and
order problem, tribal protests, atrocities against tribes, and so on.
• The reports do not offer an independent assessment of the policies of the State
Governments vis-à-vis Scheduled Areas.
• There are a large number of States wherein tribes form a sizeable population in blocks or
villages, for example, in States like West Bengal, Kerala, Tamil Nadu, Karnataka, Goa,
etc. Tribal areas in these States are kept out of the ambit of Scheduled Areas.

Fifth and Sixth schedules of Indian constitution
• 5th Scheduled Areas under the Constitution is “such areas as the President may by order
declare to be Scheduled Areas”.
• At present, 10 States namely Andhra Pradesh, Chhattisgarh, Gujarat, Himachal
Pradesh, Jharkhand, Madhya Pradesh, Maharashtra, Odisha, Rajasthan and
Telangana have Fifth Schedule Areas.
• The provisions of the Fifth Schedule have seen further legal and administrative
reinforcement in the form of Provisions of Panchayats (Extension to Scheduled Areas)
Act, 1996 for more democratisation.
• The Sixth Schedule areas are some of the areas which were ‘excluded’ until the
Government of India Act, 1935 in the erstwhile Assam and other tribal-dominant areas
which became separate States.
• These areas (6th schedule) have also been given special provisions under Part XXI of the
Constitution.

5th and 6th Schedules of Indian Constitution
• The 5th schedule designates Schedule areas in large parts of India in which the interests
of the Scheduled Tribes are to be protected. The Scheduled area has more than 50
percent tribal population.
• The 6th schedule is related to administration of north-eastern states- Assam, Meghalaya,
Tripura, and Mizoram.

6th Schedule
• Northeast India, home to numerous diverse ethnic groups and located strategically with borders
with Bhutan, China, Myanmar and Bangladesh.
• Historically, tribes of Northeast India have seen “isolationist” policies of the colonial British who
labelled many hilly tribal tracts of the Northeast as “wholly excluded” areas.
• In 1929, Nagas submitted a petition to the Simon Commission, asking for autonomy from the
future Indian nation-state.
• Khasis and the Mizos called for self-governance on issues such as customary laws, control over
resources and so on, while also demanding separation from the larger State of Assam.
• The British philosophy of maintaining status quo and isolation was replaced by policies of
development and integration of the Northeast through the Sixth Schedule of the Constitution.
• The Sixth Schedule provides for the creation of Autonomous District and Regional
Councils and accords a host of legislative, executive and judicial powers to these
autonomous bodies.
• It (6th Schedule) applies to certain tribal areas of the States of Assam, Meghalaya, Tripura and
Mizoram.

6th Schedule

State

Legal and administrative structure

Arunachal Pradesh

Article 371H. No Autonomous Councils, Panchayati Raj Institutions

Assam

Sixth Schedule, Article 371B. Three Autonomous Councils

Manipur

Article 371C, Manipur Hill Village Authority Act and Manipur Hill Areas District
Council

Mizoram

Sixth Schedule, Article 371G, Three Autonomous

Autonomous District Council
• Apart from the Sixth Schedule, there are other constitutional provisions in the Northeast
such as Article 371-A (Nagaland), Article 371-C (Manipur), Article 371- G (Mizoram).
• Two types of Autonomous District Councils: (1) set up under the Sixth Schedule, (2) &
established by various Acts of the State Legislative Assembly.
Autonomous District Council
• Assam: Dima Hasao, Karbi Anglong, Bodoland under 6th schedule.
• Entire State of Meghalaya except Shillong area is covered under the provisions of the
Sixth Schedule- Khasi Hills, Garo Hills, Jaintia Hills.
• Mizoram: Chakma, Mara, Lai
• Tripura: Tribal Areas Autonomous District Council Established by Acts-Assam(6),
Manipur(6)
• Outside North-eastern India - Leh Autonomous Hill Development Council, Kargil
Autonomous Hill Development Council, Darjeeling Gorkha Hill Council.

Assessment of the Autonomous District Councils under Sixth Schedule
• The State Governments has held the view that that these Councils ought to stick to their
traditional role, which is to protect tribal culture, land and identity and refrain from
engaging in developmental activities.
• In many cases, State Governments have deliberately impeded the functioning of the
Councils, particularly through blocking the flow of funds to them.
• Powers given to the Councils to make legislation and implement development
programmes have not been matched with the financial autonomy.
• All the activities and departments under the control of the Councils as per the provisions
of the Sixth Schedule have not yet been transferred to them and neither have parallel
institutions such as the District Rural Development Agencies (DRDA).
• There is also no mandatory time limit for the reconstitution of the ADC once it is
dissolved, and hence election is indefinitely postponed.
• 73rd Amendment to the Constitution provides for the reservation of one-third of all
Panchayats seats at all levels for women, the Councils, unlike Panchayats, do not have
any provision for such reservation.

Thank You!

